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Summary

Community Health Councils in rural areas are concerned that the current
NHS (Pharmaceutical Services) Reguiations relating to rural dispensing are
outdated and do not serve the purpose for which they were intended - to
regulate the provision of pharmaceutical services in rural areas.

This paper considers the main issues which influence the arrangements for
dispensing medicines in rural areas and concludes that the Regulations need
to be strengthened to safeguard the interests of people living in rural areas.

The changes to the Regulations would require heaith authorities considering
applications for pharmacies to:

« evaluate the impact on existing NHS services including those provided by
GPs as well as pharmacists

« give greater weight to the views of CHCs, patients and communities
In addition the Regulations should:

« include a specific reference to consuitation and the CHC role and require
health authorities to provide adequate information both for and against the
pharmagcy application, and make this avaiiable to the local public and the
CHC, to enable an adequate public consultation exercise.

The Association of Community Health Councils for Engtand and Wales will
take up the issues raised in this report with the Department of Health and will
call for these amendments to be made to the Reguiations.
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1. Introduction

The 1995 Annual General Meeting of ACHCEW considered a motion
proposed by Scunthorpe CHC to the effect:

“This AGM believes that the present regulations relating to rural dispensing
are outdated and in so doing notes the recent Court of Appeal decision that
the current guidance from the Department of Health regarding the
regulations is flawed.

“The present reguiations do not serve the purpose for which they were
originally designed, they do not implement current Government policy of
encouraging Care in the Community and patient choice, and they are divisive
of the professions of medicine and pharmacy.

“This AGM therefore requests that the Secretary of State reform the
regulations to allow an open, free market whereby rural GPs may be ailowed
to continue dispensing, even if a pharmacy opens up in their locality and
patients can exercise their own choice about where to get a prescription
dispensed.”

The account of the debate in the ACHCEW Conference Newsletter reads:
“This motion, proposed by Philip West (Scunthorpe CHC), deait with a
complex issue. Regulations governing rural dispensing are flawed, he
argued. When new pharmacies open in rural areas - and most applications
to open pharmacies are successful - dispensing by doctors is put at risk.
This can lead to a loss of dispensing services for patients and a loss of
income for GP practices. He argued that if the services are to be run for
patients, rural GPs should be allowed to continue dispensing even if a
pharmacy opens in their locality. Patients could then exercise their own
choice about where to get a prescription dispensed.

“A delegate from South Lincolnshire accepted much of this argument, but
added that the issue was contentious. The regulations had been introduced
to prevent a free-for-all which was decimating rural pharmacies. She
referred to the Government policy that doctors should prescribe and
pharmacists should dispense. Given the complexity of the issues, she
moved to remit. Philip West responded that the motive for putting the motion
was to get ACHCEW invoived in the issue on the side of patients. If this
could be achieved by remission, he would accept that.

“The move to remit the motion to Standing Committee was carried.”
Standing Committee has prepared this paper to set out the main issues
relevant to the debate on the provision of pharmaceutical services in rural
areas. The paper summarises the concerns of CHCs which the Association
will take up with the Department of Health.
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2. Background

Arrangements for dispensing medicines in rural areas have long been a
bone of contention. “Prior to 1983, there were no formal restrictions on NHS
dispensing, any qualified pharmacist or doctor could dispense. In rural
areas, uncontrolled changes in dispensing arrangements caused serious
problems between the medical and pharmaceutical professions in that,
whenever a doctor or pharmacist started or extended dispensing, those
already dispensing in the area could lose a substantial part of their income.
In 1975, the two professions, in an effort to resclve the problems, set up a
Joint Committee under the chairmanship of Sir Cecit Clothier. The
Committee recommended that an independent statutory body be established
to regulate significant changes in dispensing, but only in rural areas. Ifis
indicative of the severity of the problem that agreement on the statutory
framework within which the new body would work was not reached until early
in 1983." (Baroness Cumberlege to Sir Peter Tapsell MP, 5/5/94)

The Government'’s stated position is that doctors should prescribe and
pharmacists should dispense. Where no pharmacist is available, GPs are
allowed to dispense medicines to patients who live in an area, which is
determined as rural, and live over a mile from their nearest pharmacy.
Patients can also apply to FHSAs to consider other circumstances making it
seriously difficult for them to use a pharmacy. The FHSA can, in these
circumstances require a doctor to provide pharmaceutical services. (NHS
(Pharmaceutical Services) Regulations 1992, regulation 20)

Patient Choice and Convenience

The main issue for this Association is that, wherever people live, they should
receive the best possible and most appropriate heaith care provision.

Where a patient is prescribed a medicine, it will often be more convenient for
that to be dispensed at the GP surgery. [t could be argued that the NHS
generally is moving towards “patient-centred care” where professional
demarcations are being challenged; and that the development of a range of
services at GP surgeries offers the advantages of a “one-stop shop”. This
argument could be taken a stage further: that it would be more convenient to
co-locate the services of GPs, dentists, pharmacists and opticians in a “one-
stop shap”.

It can also be argued that allowing all GPs to dispense increase patient
choice since they would be free, in theory, to have their medicines dispensed
at the surgery or the pharmacy. However, pharmacies and dispensing
doctors currently offer very different services, and the exercise of choice may
lead to the closure of pharmacies which would limit choice for the community
as a whole.
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Although this could be seen as the appropriate result of patients ‘voting with
their feet’ in a health care market, pharmacy closures couid be seen as
giving dispensing GPs a monopoly over the dispensing of medicines.

GP services

GPs receive extra income from dispensing medicines. They receive a fee for
each prescription which they write and dispense and a 10.5 per cent mark-up
on the cost of the medicine dispensed. The Dispensing Doctors’ Association
reports that the current average difference in income between dispensing
and non-dispensing doctors is £8,000.

The income which GPs derive from dispensing can be used to supplement
their personat income, to improve practice premises (a capital asset), and to
develop services for patients. Where pharmacies open, this can deprive a
practice of a significant proportion of its income and resuit in a narrower
range of services.

It could be argued, however, that it is not appropriate for services to be
financed in this way since it results in their development being a product of
the prescribing behaviour of the GP rather than any objective assessment of
where services are most needed. This is similar to concerns about the
implications for equity of GP fundholding. However, the source of the
funding is very different: for dispensing doctors, more services can be
provided at the surgery as the GP increases the number and cost of
medicines prescribed; for GP fundholders, the opposite is the case.

Pharmacy services

In addition to the dispensing of medication, pharmacists provide a wide
range of services. Beyond the issue of patient choice over the actual
dispensing of prescriptions, members of the publiic can use pharmacies to
obtain a range of health-related goods and services. The PSNC
(Pharmaceutical Services Negotiating Committee) stresses the value of ail
the services which a rural pharmacy provides, including ‘over the counter’
consultation and counselling, and a range of other products, even
photographic services. The benefits to patients of such an outlet in rural
areas should not be ignored simply because many of the services provided
fall outside the remit of the NHS.

Page 4 Rural Dispensing



Professional Skills

The official position is: “A central part of the Department’s policy is that
dispensing by doctors is only allowed in rural areas as an exception to the
general rule that doctors prescribe and pharmacists dispense, thereby
making the best use of the skills and experience of both

professions... Separating the functions of prescribing and dispensing allows
patients to benefit, while permitting doctors to concentrate on the functions
for which they have received their own specialised training.” (Tom Sackville
MP to Douglas Hogg MP, 25/6/93)

Although there is a general trend in health policy towards breaking down
professional boundaries through steps such as nurse prescribing, a number
of CHCs raised concerns that at GP surgeries, medicines can be dispensed
by non-qualified persons, such as receptionists, rather than by properly
trained staff who hold the Dispensing Technician’s qualification. A qualified
professional acts as an extra check to safeguard against prescribing errors.
As one CHC wrote, “Most surgeries, we are sure, would aim to provide
information, instruction and supervision to their employees with regard to the
dispensary but we would query how much time GPs, with their increasingly
busy schedule, would have to undertake this extra workioad”.

It could be argued that inappropriate prescribing should be monitored and
tackied by the health authority (irrespective of whether the GP dispenses the
medicines). On the other hand, some would argue that in practice the
existing monitoring system has not ensured that GPs prescribe medication
appropriately.

Cost-effectiveness

The dispensing of medicines by pharmacists is considered be less costly to
the taxpayer than dispensing by GPs. “It certainly costs the state more when
a GP prescribes and dispenses. The total cost per item is greater for
dispensing doctars. Mare items per person are prescribed by dispensing
doctors, and in terms of remuneration the total cost - and that includes
allowances and fees per item - are greater for dispensing doctors’.
(Baroness Cumberiege, House of Lords Debate on Rural Dispensing, 3 June
1992).

There is a counter-argument in refation to aliowances available under the
‘Essentiai Small Pharmacy Scheme’ (ESPS) for which pharmacists are
eligible where they dispense 6,000-18,360 prescriptions per annum and are
located more than one kilometre from the nearest pharmacy. But defenders
of the status quo say that the cost of this allowance is met at the expense of
the remuneration of other pharmacists and that it does not resuit in any
increase to the global sum allocated to pharmacy, part of which goes to help
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pharmacists provide pharmaceutical services in areas which would not,
under normal circumstances, support a pharmacy.

Conflicting Interests

There is a potential problem of conflicting interests where GPs gain
financially from dispensing drugs. !t may be that the propensity of

. dispensing GPs to prescribe more medicines, and more expensive

medicines, is related to the fact that they can personally gain from doing so.
Even where the income is used to provide services for the GP's patients, it
would be inappropriate for that goal to influence prescribing habits.
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3. The 1992 Regulations

The 1992 Regulations set out the present controls over the opening of
pharmacies. Anyone wishing to open a community pharmacy in a rural area
(termed a controlled locality) generally has to pass two tests. The criteria for
approval of an application are:

« the proposed pharmacy must not prejudice the proper provision of medicai
or pharmaceutical services in the locality (requiation 12(13)).

« the proposed pharmacy must, in the view of the FHSA, be necessary or
desirable far the proper provision of pharmaceutical services (regulation
4(4)). (Pharmaceutical Journal, 9/12/95)

In a number of respects, the 1992 Regulations fail to ensure a full
consideration of the issues involved when an FHSA (or health authority, from
Aprit 1996) receives an application for the opening of a new pharmacy:

‘1. Under Regulation 11(1), applications for new sites from pharmacists

already on the FHSA list oniy have to pass the necessary or desirable
test. Possible prejudice to medical services is not a factor to be taken into

' account, There have been instances where a pharmacy has been opened
under this Regulation by a pharmacist on the FHSA list, who has
immediately passed the business on to another pharmacist not formerly
included on the list. i

2. Even where the ‘prejudice test’ does apply, Annex B of HSG(92)13
(paragraph 8) stresses that it must be considered in a highly restricted
form: “In determining applications in a controlled area, Authorities must
apply the test that the proper provision of general medical or
pharmaceutical services in any area means that people in that area
should have available to them general medical and pharmaceutical
services and that those services should be of the standard which General
Medical Practitioners and Pharmacists are obliged to provide in order to
comply with their respective terms of service. Itis that which must be
prejudiced if an application is to be rejected. The fact that the granting of
an application could lead to a reduction in the level or standard of general
medical or pharmaceutical services does not, of itself, constitute prejudice
to proper provision. It should also be noted that the burden of proof will lie
on the appellant wha maintains that proper provision would be prejudiced,
not on the applicant. The FHSA may find that misunderstandings are
reduced if it explains the meaning of the test of ‘prejudice’ to prospective
applicants.”
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. The Regulations do not state that FHSAs should attach weight to the

views of patients and members of the public who may be affected by the
change although they are required to consult the locai CHC (Regulation
5). Regulation 6 (1)(b) does allow for the FHSA to have regard for any
information which, in its opinion, is relevant to the consideration of the
application. This could include any comments made by members of the
public.

. The Regulations state that FHSAs should consuit both the Local

Pharmaceutical Committee and the Local Medical Committee. They are
not required to consult individual GPs but are required to consult “any
person who is included in a pharmaceutical list and whose interests might,
in the opinion of the FHSA, be significantly affected if the application were
granted”. (Regulation 5)

_ It is sometimes argued that FHSAs have little choice about approving

applications. In a High Court case in December 1995, Mr Justice Potts
ruled that FHSAs have a “wide discretion” in deciding whether the opening
of a new pharmacy is “necessary or desirable”. On the other hand, the
judge stated that the only relevant consideration is the adequacy of the
services provided by pharmacies already on the pharmaceutical list. Any
hardship suffered by rural medical practices is “irrelevant”.

. CHCs do not have any right of appeal against FHSAs' decisions. Writing

to Salford CHC, Keith Mills, Deputy Director of the Family Health Services
Appeal Unit, states: ’
“CHCs do not have a right of appeal under any section of the NHS
(Pharmaceutical Services) Regulations 1992. They and other bodies such
as Local Medicai Committees (LMCs) and Local Pharmaceutical
Committees (LPCs) have a right to be consulted by the FHSA on the
original decision (except in the case of minor relocations when no-one is
consulted) and to be informed of the decision (...). CHCs cannot appeal
because the relevant Regulations (e.g. 8(2)) refer to ‘persons’ who may
appeal, and CHCs are not ‘persons’ but ‘bodies’. There is an exception to
the rule that ‘bodies’ cannot appeal in that LMCs and LPCs can appeal on
rurality - but that is specifically in Regulation 10(1)."
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4. Conclusion

CHCs who responded to the consultation on the first draft of this paper
generally support the principle that “doctors should prescribe and
pharmacists should dispense”. They do not want the reinstatement of a
“free-for-all” whereby all GPs are able to dispense, especially given the
present payment system under which they can gain financially by doing so.

Leaving aside the general issues around the appropriate boundaries
between pharmacists and doctors, the specific consequences of local
changes will vary widely from one case to the next. CHCs cite the main
issue as ensuring the provision of the best possible service to the patients
and to the community. As one CHC remarked, “Some rural areas are more
rural than others and this should be recognised in the national rules”.

In conclusion, it is suggested that ACHCEW should call for amendments to
the current NHS (Pharmaceutical Services) Regulations. The changes would
seek to strengthen the Regulations to require health authorities considering
applications for pharmacies to:

¢ evaluate the impact on existing NHS services including those provided by
GPs as well as pharmacists.

» give greater weight to the views of CHCs, patients and communities.

In addition, the Regulations should include a specific reference to
consultation and the CHC role, requiring health authorities to:

» provide adequate information both for and against the pharmacy
application, and make this available to the local public and the CHC, to
enable an adequate public consultation exercise.

Ben Griffith and Roselyn Wilkinson
June 1996
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