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F COMMUNITY HEALTH COUNCILS: TUPE

¢ ™ provids advice 28 to whather or act I cons{der that TUPE
olition [of Commumity Health Councils and the subssquent

establishmert of the Cammispion of Public and Patient Involvement in Health, the

Indepandent Complais
Truat Arssc.

In ordex to aaswer tha
examine the fonctions|
crganisstions, o partie
(‘CPPIH).

ts and Advocecy Service and Patient Forums in Primary Care

I
l

question ©3 @ Whether or not TUPE applies, it {s cesential ©

first, of Corwmuzity Bealth Councils and then, the successar
plaz, the Commissiam of Publie and Patient Invalvement in Eeelth

Councila Regulations 1

“17 It should bﬁ

tha heslith
of tha! wervice

unity [Healts Councils are defined in the Community Heslth
96 |

the duiy of sach Council to keep under review the operaton of
¢ In {1 district, © make resommendations for ths improvement
1o advisc my relevant haahh authorfty upon much matkers

relating o the qperaton of the bealth service within ity distrigt es the Counil
thinkg fit” | '

The {cns of e
Raform and Health

|

po st m Hited 111 ssction 20 of the Natens! Helth Service
Profes‘pms At 2002, These Auwnctions inelude:

(1) Advising !!!.c Secr;mry of Stitz and other dedies about nmangements for
pudlic mclv::rém in opnsultation ox maters relating to the heakh service;
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(2) Advisizg the Secrctary of Swis abont arazgements for the provision of
{ndependent advocacy s;;:mces;

(3) Representing to the %ecrctary of State ths views of patients' forums and cther
voluntary orgs:u’n::cnIencwning consutatan and indepeadent adveoacy;

(4) Providing staff 1o paients’ forumns;
l
(5) Advising and assieﬁ.{ag provider of independent edvocesy scrvices;

(6) Setting quality standerds for petients’ forums and independent advocacy
services; and

(7) Such other functiond as may 5s prescribed.”

. Those functions we supplerenied iz the CPPIH (Fuactions) Regulstions 2002 where
there {9 provisian for ez odligation on the part of the CPFIH 0 establish work programs
at ths beginning of sech financial year.

The Irsnafer of an Undertaking

1 bave po doudbt thst s Community Health Councll will in itself comstmute ap
‘updertaking’ for the purposes of TUFE, The {asuc is as ro whether or not those scparate
undertakings ‘retais theis i&mﬁzy' afier rucrganisation. Typically, & Court or Tribunal
will cazsidar a mumber of factors to determine whether or 2ot the undartzidag does
retaln it identity and these will include:

(1) Whather or not there {s any significant wansfer of aisets;

(2) Whether or not a ml.jcﬂ:y of the s=ff ensfer and, if not, tie reasan for thern
not wensferring; and ’

(3) Tbe similarity of | funstion exercised bafore and after the reargaalsation,

- At the outset, [ potz thet there aze 8 multiplislty of Community Health Care Counsils up

\ and down the country, whick are about 1o be adolithed. Tze sew 1o will invalve 2
single carmmisaion for pedent dad pudlic lnvelvement, which will apparently operate an
¢ naticnal baxis. Jtis 2ot clear o me what the Secretary of State’s intericns are ia
relation o the transfer of assetd previcusly held by Community Health Counells. It s
3o not alewr © me whether or|ot {t is intended that 3 majority of the employees of
Cornmunity Health Counclls aze to be takun(on)by the CPPIH.

However, the factor that I beligye will be desigive in determining whether or not there
has been 2 series of TUPE trangfers is tae distinet functicas which the CRPIH el
| perform, s oppesed o the previous duties of Cormunity Healts Counils. Cammunity
| Health Councils sssectially operetz at 8 local level and teir metatery duties aro
| rasiced to reviewing the operstion of Local Heslth Servicss and maidng
resommendrtians exd providing advice to health auwtherities aa they ace fit.
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[ believe that there {8 » vory significant differeace between thope funptions of
Comrounity Health Councils and the functions of the CPPIN, The CPPIH will be

W’th::u\" advising and making recocumendations to the Secretary of State. It will also be
&

mgi%;f ferumy and facilitating the soordination oF their activities,
The CCP also B¢ setting quality standerd for thoss forurns end indspendent
advocacy seTvices and will be monitoring thoss quality standacds. From the provisiens
of the [996 Regulations and ths 2002 Act, it does sccm Slear o me thee the function of
the Community Heahth Councils was very mush (‘self drivan), although obvicualy
involving the participation of health service related organisxtions. In contrast, the
CCPIH is to have spesific regulatary fungtions, involving/ic partioular advocasy
services and patienta’ forams.

In those circurnstancss, my opinjon is that TUPE would oot apply because a Courtar
Tribunal would conzhuds at the actiyity deiny cirried out after the recrganisstion {5 not
wffciently similar to the pre-recrganisstion activity.

Sebinet Olles Cuidance oo SHIT Tranafsry in the Public Scetor

In ths papars whisk Gordan Il kindly pravidad 10 me, ] saw a awnber of refarences to
ks Cabinst Office puidance on #aff ransfers fn the public sactor. That guidance {x zot
legally binding, but doss set smndards which the governmunt expects public bedics and
contractors to comply with. That guicance s specifically applied to tnnsfers and
reorgunisadons within the public sestor.

Paragraph 17 of the guidance specifically provides that:

“17 TUTE can apply 1o the transfers of the function frora cne part of the public
seciar w knotha where there {5 a change of employes. This, for example, can
inchude: :

<iverss. runafers betwesn the NHS azd nod depertmental public yodies.”
I am 5ot suze of the status of Comununity Health Councils, but believe that there {3 &

t thosc are included in the ambit of the NHS, It does em 10
me tat the CCPLH will coastinute a n0n depertnenial public body, meaning that the
Cabinet Office guidaacc should apply and the recrganisation be conducted as i TUPB
did epply.

Unfortmately, the applicaticn of the Cebinet Offica guidance will provida no legal
means of redress. I may, bowever, be & resourse to e in zegotiations.

The Dsparumant o Healty's Advics

I3 iz human rescuress famework dosumnent of 31 January 2003, the Department of
Health 1imply meted that, affer logal advice and careful comideretion of the Cabinet
Office guidance, the govaramuxt hus conciuded that TUPE did not apply. The reasan
for this, given a3 quastion 10, was that “the Conumission {s a new, indepandent body
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whick is structured differently and performs 1 diferemt set of functons from thoge of
— CHCs.”

Although I belieye that the Department of Kealth's analysis is cursory, | am tfrmid that
oz balaace | 6o sgree with the conclusior — that is, that TUPE will probably not apply.
As 1 have siid, the main reason for this 1 the clear distinctions which can bs drawn
between the functiens of Community Health Counclls and the CCPIE.

I gppreciate that this advice will not be what your members wiih to hear, and I am of
course available 10 Laswer eny further questions which roay atse

With very bost wighss.

for THOMPSONS

Copy Mr Gardon 19!
Fax: 020 7508 3200




